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 1.  TIME:  9:00   CASE#: MSC18-02277 
CASE NAME: ABOUSEIF VS TASSAJARA 
HEARING ON MOTION TO/FOR AMEND COMPLAINT AND FILE 1ST AMENDED 
COMPLAINT FILED BY MARIA ABOUSEIF, DONALD GALEN, ELIZABETH 
* TENTATIVE RULING: * 
 
Before the Court is a motion for leave to file a first amended complaint filed by Plaintiffs Maria 
Abouseif, Donald and Elizabeth Galen, and Richard and Barbara Gazarian (collectively, 
“Plaintiffs”). Plaintiffs seek leave to amend to add causes of action for Breach of Fiduciary Duty, 
Breach of CC&Rs, and Negligence, as well as factual allegations in support of same and a 
prayer for attorney’s fees and costs under the Davis-Stirling Act.  

Defendant Bas of Tassajara II Homeowners Association opposes the motion on the grounds 
that the proposed amendments are not “in furtherance of justice” and that it is prejudiced by the 
proposed amendments. Defendant also requests that if the Court grant the motion, that it be 
conditioned on several terms: continuance of the trial date, reopening of discovery, additional 
depositions of Plaintiffs (at Plaintiffs’ expense), supplemental expert designations, and leave to 
file a second MSJ/MSA (with the filing fee at Plaintiffs’ expense).  

For the reasons described further below, the motion for leave to file a first amended complaint is 
granted.  

Analysis 

A trial court has discretion to allow amendment of any pleading at any stage of the proceedings. 
(Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 1081 [policy of “great liberality” in 
permitting amendments to pleadings at any stage of the proceedings].) Regardless of the stage 
of the proceeding, trial courts are to liberally permit such amendments, provided there is no 
statute of limitations concern, nor any prejudice to the opposing party, such as delay in trial, loss 
of critical evidence, or added costs of preparation. (Hirsa v. Superior Court (1981) 118 
Cal.App.3d 486, 489-490.) 

First, Defendant argues that Plaintiffs’ proposed amendment is not in furtherance of justice for a 
host of reasons, including because “it is based on deposition testimony Plaintiffs secured after 
the close of discovery” and “it comes after the close of discovery and after the parties have 
designated experts” as well as requiring a continuance of the August 2021 trial date “to allow the 
HOA additional time to conduct discovery into Plaintiffs’ new causes of action.” (Opp. at 5:4-8.) 

While it is true that unwarranted delay justifies denial of leave to amend (see Leader v. Health 
Industries of America, Inc. (2001) 89 Cal.App.4th 603), there is no evidence here of “a long 
deferred presentation of the proposed amendment.” (Id. at p. 613.) This motion was filed roughly 
one month after the depositions that formed the basis for the additional causes of action 
Plaintiffs wish to allege against Defendants. In his reply declaration, counsel for Plaintiffs 
testifies that the discovery in this case was conducted in a normal and prudent manner. (Supp. 
Hirsch Decl. at ¶ 2.) Defendant has not proffered any evidence of dilatory discovery conduct, 
notwithstanding its request to have Plaintiffs pay its fees and costs for subsequent depositions 
and motion practice. 

Last, Defendant argues that it would be prejudiced by the FAC because the fact discovery and 
expert disclosure deadlines have expired, and Plaintiffs’ proposed amendment “seeks 
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permission to present claims at trial for which Defendant had no meaningful opportunity to 
discover.” (Opp. at 6:9-11.) However, this concern is ameliorated by a continued trial date and 
reopening discovery as to the new claims. 

Trial is currently set for August 16, 2021 at 8:30 a.m. The Court continues the trial date to 
January 31, 2022 with an Issue Conference scheduled for January 14, 2022, both at at 8:30 
a.m. The Court declines to order Plaintiffs to pay fees for subsequent depositions or filing fees. 
Discovery is hereby reopened to allow Defendant to conduct discovery as to the new claims 
asserted against it and to augment its expert witness list. The costs of litigation are to be borne 
by each side up to and until there is a prevailing party and a statutory or contract basis for the 
award of attorneys’ fees. 

The motion is granted. Plaintiffs’ First Amended Complaint shall be filed within a week of this 
hearing. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC18-02461 
CASE NAME: PAPPAGEORGE VS. CONTRA COSTA C 
HEARING ON MOTION TO/FOR FOR ORDER TO COMPEL RQSTS FOR 
ADMISSIONS, FILED BY ERIK HOGLUND 
* TENTATIVE RULING: * 
 
Unopposed motion to deem the RFAs directed to plaintiff Joanna Pappageorge admitted is 
granted. The court declines to award sanctions since the RFAs were served on plaintiff’s prior 
counsel and it does not appear that defendant has corresponded with Ms. Pappageorge about 
the RFAs since she began representing herself in October 2020. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-00771 
CASE NAME: GREG HART VS THOMAS MILWAY 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY GREG 
HART, STEVEN HART, KRISTIN HART, JANINE SENIOR 
* TENTATIVE RULING: * 
 
           Plaintiffs Greg Hart, Steven Hart, Kristin Hart and Janine Senior’s motion for a 
preliminary injunction is denied.  
 

Plaintiffs request a preliminary injunction that orders Defendants to (1) remove the fence 

blocking the 11-foot easement area, (2) remove any vehicles from blocking the 11-foot 

easement area and (3) prohibit any future physical obstructions to be placed within the 11-foot 

easement pending this litigation.  

Preliminary Injunction Standard  

In order for injunctive relief to be available, Plaintiffs must show that they meet one of the 

requirements listed in Code of Civil Procedure section 526(a). Plaintiffs are alleging that 
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Defendants are blocking use of an easement. If Defendants are permitted to continue to block 

the easement then the Defendants could remove the easement through adverse possession, 

which would be an irreparable harm. (Code of Civil Procedure section 526(a)(2).) Thus, 

injunctive relief is potentially available here. In order to obtain such relief, however, Plaintiffs 

must show a probability of prevailing on the merits and that the balance of harms weighs in their 

favor.  

In deciding whether or not to issue a preliminary injunction, this Court must consider        

“ ‘two interrelated factors,’ specifically, the likelihood that plaintiffs will prevail on the merits at 

trial, and the comparative harm to be suffered by plaintiffs if the injunction does not issue 

against the harm to be suffered by defendants… if it does.” (King v. Meese (1987) 43 Cal.3d 

1217, 1226.) These two showings operate on a sliding scale: “[T]he more likely it is that [the 

party seeking the injunction] will ultimately prevail, the less severe must be the harm that they 

allege will occur if the injunction does not issue.” (Id. at 1227.) Plaintiffs have the burden of 

showing that all elements necessary to support issuance of a preliminary injunction are met. 

(See O'Connell v. Superior Court (2006) 141 Cal. App. 4th 1452, 1481.)  

The burden is even higher when the plaintiff seeks a mandatory injunction. “The granting 

of a mandatory injunction pending trial is not permitted except in extreme cases where the right 

thereto is clearly established.” (People ex rel. Herrera v. Stender (2012) 212 Cal.App.4th 614, 

630 (internal quotations and citations omitted).) 

Probability of Prevailing on the Merits 

Plaintiffs’ claims against Defendants are for (1) private nuisance, (2) declaratory relief, 

(3) equitable easement, (4) prescriptive easement and (5) trespass. For this motion, Plaintiffs 

argue that they are likely to prevail on their claims of an equitable and prescriptive easement 

because Plaintiffs have used the driveway connector for over fifty years. The nuisance claim (as 

explained in the moving papers) is that Defendants are interfering with the easement and thus, 

the nuisance claim requires Plaintiffs to have an easement.  

Prescriptive Easement 

“The elements necessary to establish a prescriptive easement are well settled.  The 

party claiming such an easement must show use of the property which has been open, 

notorious, continuous and adverse for an uninterrupted period of five years. [Citations.]” 

(Warsaw v. Chicago Metallic Ceilings, Inc. (1984) 35 Cal.3d 564, 570.) “[A] claimant's use is 

adverse to the owner if it is wrongful and in defiance of the owner's property rights. [Citation.]… 

Use with the owner's permission, however, is not adverse to the owner. [Citations.]”  (Windsor 

Pacific LLC v. Samwood Co., Inc. (2013) 213 Cal.App.4th 263, 270-271 (disapproved on other 

grounds in Mountain Air Enterprises, LLC v. Sundowner Towers, LLC (2017) 3 Cal.5th 744, 755-

756 fn.3).)  
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Plaintiffs allege that they have used the driveway connector for over fifty years, but they 

offer no evidence to support this fact. There is no evidence showing historical uses of the 

driveway connector and thus, no evidence to support finding a prescriptive easement here. 

Defendants offer some evidence that Plaintiffs were using the driveway connector with 

permission of the prior owners, which raises a question about whether Plaintiffs’ use was 

adverse.  

Plaintiffs have not provided admissible evidence as to each element required for a 

prescriptive easement claim and thus, have not shown a probability of prevailing on this claim.  

Equitable Easement 

 A Court has discretion to grant an equitable easement only if the party seeking an 

easement shows that (1) the need for an easement was innocent and not the result of the willful 

act of the party seeking the easement; (2) the property owner will not be irreparably injured by 

the easement, and (3) the hardship to the party seeking the easement is greatly 

disproportionate to the hardship caused to the servient owner over whose property the 

easement is granted. (Shoen v. Zacarias (2015) 237 Cal.App.4th 16, 19; Hinrichs v. 

Melton (2017) 11 Cal.App.5th 516, 522.)  

Plaintiffs have not shown a probability of prevailing on this claim. An equitable easement 

requires the Court to consider the harm to each side if Plaintiffs are allowed to use the driveway 

connector. Plaintiffs have not shown that the harm to them of using Alwin Road instead of the 

driveway connector is great. In fact, there appears to be essentially no need for Plaintiffs to use 

the driveway connector given the close proximity of Alwin Road. There is some harm to 

Defendants as they would be required to allow Plaintiffs to continue to use the driveway 

connector, which is at least in part on Defendants’ unencumbered property. Considering the 

harms to each side, the Court cannot find that the harm to Plaintiffs is greatly disproportionate to 

the harm to Defendants.  

Declaratory Relief 

The declaratory relief claim is not addressed in the moving papers for the motion and 

thus, it appears that this claim is not the basis for this motion. There is also insufficient evidence 

to support this claim. The declaratory relief claim seeks a declaration that Plaintiffs can use the 

11-foot easement as stated in the 1942 deed. Plaintiffs have presented evidence that the 11-

foot easement runs along the edge of Alwin Road and connects with Homestead Avenue. 

(Brajkovich Decl.) Plaintiffs have not presented admissible evidence showing where the 11-foot 

easement is in relation to the new fence. Plaintiffs have provided several photographs showing 

the new fence. Plaintiffs also included some photographs claiming to show where the 11-foot 

easement is located. There is no explanation for how the 11-foot easement area was 

determined and these photographs appear to have been created by someone without expertise 

in surveying. Given these deficiencies, that Court finds that these photographs are inadmissible 
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to show where the 11-foot easement area is in relation to the fence. Thus, Plaintiffs have not 

shown that that the fence (or a portion of it) was built in the easement area.  

Visibility Issue 

The fence raises two issues here: one dealing with blocking access to the driveway 

connector and one dealing with reduced visibility. The access issue is what would be considered 

for probability of prevailing on the easement claims. There is a separate issue related to 

reduced visibility caused by the fence.  

Assuming there was a cause of action based on the visibility issue, Plaintiffs have not 

submitted sufficient evidence showing a probability of prevailing on that claim. There is 

conflicting evidence here with Janine Senior claiming that the turn from Alwin onto Homestead is 

more dangerous and Megan Hansen claiming the turn is not more dangerous. Photographs 

provided by Hansen in exhibit R provide support for her position. Neither person claims to have 

an expertise in urban planning, traffic or similar matters. Without any expertise, the Court is 

limited to two conflicting opinions and some photographs.  

The real problem here is that Plaintiffs have not alleged a claim based on the reduced 

visibility in their complaint. Nor have they explained in this motion what type of claim that would 

be or how they could prevail on it. Without knowing what cause of action is based on the 

reduced visibility issue the Court cannot rule on whether Plaintiffs have offered sufficient 

evidence to show a probability of prevailing.  

Balance of Harms 

Plaintiffs (and their tenants) can still access the entirety of Alwin Road and thus the harm 

to Plaintiffs is not great. Defendants made the choice to erect a fence in the disputed area while 

this lawsuit was pending. While there was no order preventing this, building a fence in a 

disputed area while that issue is being litigated lessened the harm to Defendants’ related to the 

cost of removal of the fence. Still, there is a cost associated with taking down the fence, which is 

a harm to the Defendants. Thus, the balance of harms weights slightly in Defendants’ favor.  

Plaintiffs also argue that the lack of the driveway connector means it is more dangerous 

to turn onto Homestead Road. As noted above, the issue here is about blocking an alleged 

easement. There is potentially a separate issue about visibility, but that issue is not before the 

Court at this time.  

Considering both the balance of harms and probability of prevailing on the merits, the 

Court finds that an injunction requiring Defendants to remove the fence will not be issued.  

Reply 

In reply, Plaintiffs request an order that Defendants remove the fence, be prohibited from 

any new construction pending this litigation and be prohibited from using Alwin Road. The last 
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two requests, however, were not included in the moving papers and thus, cannot be granted at 

this time. That being said, requesting that no new construction occur in the disputed area is the 

type of request that is often, but not always, granted.    

Other Matters 

Defendants’ requests for judicial notice of various recorded deeds are granted.  

The Court rules on Defendants’ objections to evidence as follows: 

1. Overruled. The survey is admissible with the declaration of Brajkovich and here 
Senior is using it as a background fact.  

2. Overruled to the extent Senior is explaining whether she received notice. Sustained 
to the extent Senior is stating whether other individuals received notice.  

3. Overruled.  
4. Sustained as to the intent of parking the car, but otherwise overruled.  
5. Overruled. The Court wonders why counsel objected to a document (here Google 

Street View) when a nearly identical version of was provided as evidence in the 
opposition.  

6. Overruled.  
7. Overruled. The survey is admissible with the declaration of Brajkovich.  
8. Overruled.  
9. Sustained as to the location of the easement boundary line. Senior has not provided 

an expertise in surveying nor explained how she determined the location of the 
easement boundary line.  

10. Overruled.  
11. Overruled.  
12. Sustained as to statement that the easement exists and otherwise overruled.  
13. Overruled. Senior has personal knowledge of turning from Alwin onto Homestead 

Avenue and is permitted to explain how the fence has altered her driving experience.  
14. Overruled. Senior is permitted to explain how the fence has altered her driving 

experience. 
15. Overruled. Senior is permitted to explain how the fence has altered her driving 

experience. 
16. Sustained.  
17. Overruled. Senior is permitted to explain how the fence has altered her driving 

experience. 
18. Sustained.  
19. Sustained.  
20. Sustained.  
21. Sustained.  

 

Plaintiffs also point out (through hearsay statements) that the City of Walnut Creek is 

considering code enforcement efforts against the Defendants. Such efforts are separate from 

the matter at issue here.  
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 4.  TIME:  9:00   CASE#: MSC20-00617 
CASE NAME: ASCENTIUM CAPITAL, LLC VS ALL 
HEARING ON MOTION TO/FOR COMPEL RESPONSES WITHOUT OBJECTION TO 
REQUESTS TO K. SHAH, FILED BY ASCENTIUM CAPITAL, LLC 
* TENTATIVE RULING: * 
 
The matter is stayed as to the individual defendants by the notice of bankruptcy filing. 

  

 5.  TIME:  9:00   CASE#: MSC20-00617 
CASE NAME: ASCENTIUM CAPITAL, LLC VS ALL 
HEARING ON MOTION TO/FOR COMPEL ANSWERS TO FORM INTERROGATORIES TO K. 
SHAH WITHOUT OBJECTION, FILED BY ASCENTIUM CAPITAL, LLC 
* TENTATIVE RULING: * 
 
The matter is stayed as to the individual defendants by the notice of bankruptcy filing. 

  

 6.  TIME:  9:00   CASE#: MSC20-00617 
CASE NAME: ASCENTIUM CAPITAL, LLC VS ALL 
HEARING ON MOTION TO/FOR COMPEL ANSWERS TO FORM INTERROGATORIES TO 
ALL COUNTIES WITHOUT, FILED BY ASCENTIUM CAPITAL, LLC 
* TENTATIVE RULING: * 
 
The matter is not stayed as to the LLC by the notice of bankruptcy filing. The chapter 13 
bankruptcy applies to the Shahs individually; it does not apply to defendant All Counties Towing, 
LLC.  
 
The motion to compel as to All Counties, and for sanctions against All Counties and counsel is 
granted. 
 
Plaintiff served All Counties with form interrogatories and the first set of document demands on 
August 24, 2020. Defendant never served any responses to the discovery. In opposition to this 
motion, defense counsel maintains she has been unable to respond on behalf of her client 
because the bankruptcy counsel has all the documents and, despite not having any of the 
documents, that the documents contain only privileged attorney-client or work product 
information. 
 
Defense counsel represents All Counties in this matter and is obligated to respond to discovery 
on its behalf. In order to preserve objections, defendant was required to timely serve responses. 
Having failed to serve any responses, defendant is now obligated to answer the discovery and 
produce documents without objection. The responses and documents are due no later than 
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June 16, 2020. Sanctions in the amount of $1,206 are payable on the same date by defendant 
and defense counsel. (The court did not include fees attributable to the hearing. If a hearing is 
required, plaintiff’s counsel may seek to supplement the fee award.) 

  

 7.  TIME:  9:00   CASE#: MSC20-00617 
CASE NAME: ASCENTIUM CAPITAL, LLC VS ALL 
HEARING ON MOTION TO/FOR COMPEL RESPONSES WITHOUT OBJECTION TO 
REQUESTS TO ALL COUNTIES, FILED BY ASCENTIUM CAPITAL, LLC 
* TENTATIVE RULING: * 
 
See Line 6. 

  

 8.  TIME:  9:00   CASE#: MSC20-00885 
CASE NAME: MENJIVAR VS ANGELOS GOURMET DE 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES & PRODUCTION 
OF DOCS, FILED BY RAYMUNDA E. MENJIVAR 
* TENTATIVE RULING: * 
 
As a PAGA action, this case is reassigned to Judge Weil, Department 39, for all purposes. 
Judge Weil hears discovery motions only after first conducting an informal discovery 
conference. The parties may contact the department to schedule the conference. The CMC set 
for June 15 at 8:30 in Department 21 is re-calendared for the same date and time in Department 
39. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-01285 
CASE NAME: ANDERSON VS WATERMARK PROPERTI 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY TIFFANY 
ANDERSON 
* TENTATIVE RULING: * 
 
Counsel to appear via CourtCall and state the basis for the motion. The court will call the matter 
last. 
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10.  TIME:  9:00   CASE#: MSC20-01671 
CASE NAME: TSAI VS CAPITAL EQUITES MANAGE 
HEARING ON MOTION TO/FOR RECONSIDERATION FILED BY ERIC S. TSAI 
* TENTATIVE RULING: * 
 
            Plaintiff Eric S. Tsai’s Motion for Reconsideration of Order Granting Defendant Capital 
Equities Management Group, Inc. and Katakis’s Petition to Compel Arbitration is denied. 
 
 Defendants’ petitions to compel arbitration were heard on March 17, 2021.  Per Local 
Rule 3.43, the Court issued the tentative rulings on March 16, 2021.  Plaintiff’s counsel, 
Christopher Wolcott, declares that at 3:43 p.m. on March 16, he sent an email to Department 21 
at the Court’s email address, indicating Plaintiff intended to contest the tentative rulings. Plaintiff 
attempted to appear and argue, but was not permitted to do so as Plaintiff had not complied with 
Local Rule 3.43(2), which provides: 
 

 The tentative ruling will become the Court's ruling unless by 4:00 p.m. of 
the court day preceding the hearing, counsel or self-represented parties call the 
department rendering the decision to request argument and to specify what 
issues are to be argued…  Failure to timely advise the Court and counsel or self-
represented parties will preclude any party from arguing the matter. (Emphasis 
added.) 

 
 The Court adopted the tentative ruling, which granted Defendants’ petition to compel 
arbitration.  Plaintiff brings this motion for reconsideration pursuant to CCP § 1008.  
“Section 1008, subdivision (a) allows a party to move for reconsideration of a prior order based 
on new or different facts or a change in law. If the motion to reconsider is based on new facts, 
the moving party must provide a satisfactory explanation for its failure to produce the evidence 
at an earlier time.”  (Torres v. Design Group Facility Solutions, Inc. (2020) 45 Cal.App.5th 239, 
243.)    
 
 Here, Plaintiff maintains the new facts and circumstances are: the facts surrounding 
Plaintiff’s contesting of the Court’s tentative ruling on the Petition; the fact that Defendants filed 
cross-complaints against all other defendants in this action, which would not be subject to 
arbitration; Defendant engaged in substantive discovery by propounding discovery on Plaintiff 
and other defendants; Defendants attended Plaintiff’s deposition and asked substantive 
questions; Defendants received discovery responses which allowed Defendants to learn about 
Plaintiff’s case; Defendants waived the right to arbitration through its actions; additional cross-
complaints against Defendants create risk of conflicting rulings; and  finally, Plaintiff could not be 
compelled to arbitrate because he did not receive an agreement signed by both parties. 
(Declaration of Christopher Wolcott, ¶12 (a)-(h).) 
 
  Here, Plaintiff has not presented new facts that were not known at the time of the 
Opposition or raised in the Opposition.  Nor has Plaintiff offered a satisfactory explanation for his 
failure to produce the evidence at an earlier time.  The only “new fact” is that Plaintiff’s 
notification of his intent to contest the tentative ruling did not comply the Local Rules and he was 
not permitted to argue the tentative ruling.   
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 “Code of Civil Procedure section 1008 gives the court no authority when deciding 
whether to grant a motion to reconsider to "reevaluate" or "reanalyze" facts and authority 
already presented in the earlier motion. Instead, the court may grant reconsideration only if 
presented with 'new or different facts, circumstances, or law.'” (Crotty v. Trader (1996) 50 
Cal.App.4th 765, 770-771.)  “[A]court acts in excess of jurisdiction when it grants a motion to 
reconsider that is not based upon 'new or different facts, circumstances, or law.'”  (Pazderka v. 
Caballeros Dimas Alang, Inc. (1998) 62 Cal.App.4th 658, 669-670.)   For these reasons, 
Plaintiff’s motion for reconsideration is denied. 

  

11.  TIME:  9:00   CASE#: MSC20-01671 
CASE NAME: TSAI VS CAPITAL EQUITES MANAGE 
HEARING ON MOTION TO/FOR RECONSIDERATION FILED BY ERIC S. TSAI 
* TENTATIVE RULING: * 
 
            Plaintiff’s Eric S. Tsai’s Motion for Reconsideration of Order Granting Defendant WIN 
Home San Ramon’s Petition to Compel Arbitration is denied. 
 
 Plaintiff brings this motion pursuant to CCP § 1008. “Section 1008, subdivision (a) allows 
a party to move for reconsideration of a prior order based on new or different facts or a change 
in law. If the motion to reconsider is based on new facts, the moving party must provide a 
satisfactory explanation for its failure to produce the evidence at an earlier time.”  (Torres v. 
Design Group Facility Solutions, Inc. (2020) 45 Cal.App.5th 239, 243.)    In support of the 
motion, Plaintiff presents the following additional facts he argues weighed against granting the 
petition: 
  

1. The facts and circumstances surrounding Plaintiff’s contesting of the Court’s tentative 
ruling on the petition; 

2. Defendant filed a cross-complaint against other defendants, which would not be subject 
to arbitration; 

3. Defendant propounded substantive discovery on Plaintiff and other defendants in this 
action; 

4. Defendant attended a deposition of Plaintiff and asked substantive questions; 
5. Defendant received Plaintiff’s discovery responses, which allowed Defendants to learn 

about the details of Plaintiff’s case; 
6. Defendant has waived the right to arbitration; 
7. Additional cross-complaints against Defendant create risk of conflicting rulings; 
8. Because Plaintiff did not have a copy of a fully executed arbitration agreement, he could 

not be forced to arbitrate. 
 

 Plaintiff has not put forth “new” facts.  These facts were known to Plaintiff at the time of 
Opposition and most were included in the Opposition and considered by the Court.  “Code of 
Civil Procedure section 1008 gives the court no authority when deciding whether to grant a 
motion to reconsider to "reevaluate" or "reanalyze" facts and authority already presented in the 
earlier motion. Instead, the court may grant reconsideration only if presented with 'new or 
different facts, circumstances, or law.'” (Crotty v. Trader (1996) 50 Cal.App.4th 765, 770-771.)  
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“[A]court acts in excess of jurisdiction when it grants a motion to reconsider that is not based 
upon 'new or different facts, circumstances, or law.'”  (Pazderka v. Caballeros Dimas Alang, 
Inc. (1998) 62 Cal.App.4th 658, 669-670.)   For these reasons, Plaintiff’s motion for 
reconsideration is denied. 

  

12.  TIME:  9:00   CASE#: MSC20-01671 
CASE NAME: TSAI VS CAPITAL EQUITES MANAGE 
HEARING ON MOTION TO/FOR STAY ALL PROCEEDINGS PENDING 
ARBITRATION FILED BY PATRICIA M BURGESS, PAUL K BURGESS, COMPASS 
* TENTATIVE RULING: * 
 
 Defendants Patricia Burgess, Paul Burgess, and Compass California II, Inc.’s Motion to 
Stay all Proceedings Pending the Arbitration is granted. 
 
 On March 17, 2021, the Court ordered the controversy between Defendant Capital 
Equities Management Group EMG and Tsai to be arbitrated.  This motion is brought pursuant to 
Code of Civil Procedure § 1281.4.  CCP § 1281.4 provides in pertinent part: 
 

If a court of competent jurisdiction, whether in this State or not, has ordered 
arbitration of a controversy which is an issue involved in an action or proceeding 
pending before a court of this State, the court in which such action or proceeding 
is pending shall, upon motion of a party to such action or proceeding, stay the 
action or proceeding until an arbitration is had in accordance with the order to 
arbitrate or until such earlier time as the court specifies. 
  

  “The clear language of the statute compels the conclusion that any party to a judicial 
proceeding, whether a party to an arbitration agreement or not, is entitled to a stay of those 
proceedings whenever (1) the arbitration of a controversy has been ordered, and (2) that 
controversy is also an issue involved in the pending judicial action.”  (Marcus v. Superior 
Court (1977) 75 Cal.App.3d 204, 209.)     
 
 Since the Court has ordered arbitration of the controversy and the controversy involves 
issues pending in the judicial action, the Court orders all proceedings stayed. Plaintiff has filed a 
conditional non-opposition. 
 

  

13.  TIME:  9:00   CASE#: MSC20-01671 
CASE NAME: TSAI VS CAPITAL EQUITES MANAGE 
HEARING ON MOTION TO/FOR JOINDER IN BURGESS MTN TO STAY ALL 
PROCEEDINGS PEN FILED BY GOLDEN GATE SOTHEBY'S INTERNATIONAL, 
* TENTATIVE RULING: * 
 
Motion granted.  See Line 12. 
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14.  TIME:  9:00   CASE#: MSC20-01695 
CASE NAME: PIKE, ET AL. VS UNITED STATES 
HEARING ON MOTION TO/FOR STRIKE CLAIM FOR PUNITIVE DAMAGES FILED 
BY JOEL H. CANGA, M.D., AN INDIVIDUAL 
* TENTATIVE RULING: * 
 
Defendant Canga’s unopposed motion to strike the punitive damages claim against him is 
granted.  

  

15.  TIME:  9:00   CASE#: MSC20-01695 
CASE NAME: PIKE, ET AL. VS UNITED STATES 
HEARING ON MOTION TO/FOR STRIKE CLAIM FOR PUNITIVE DAMAGES FILED 
BY CONCENTRA HEALTH SERVICES, INC., A, CONCENTRA PRIMARY CARE OF 
* TENTATIVE RULING: * 
 
Defendant Concentra’s unopposed motion to strike the punitive damages claim against it is 
granted. 

  

16.  TIME:  9:00   CASE#: MSC20-01921 
CASE NAME: FRED JAHED VS NISSAN NORTH AME 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFFS REQUEST FOR PUNITIVE 
DAMAGES FILED BY NISSAN NORTH AMERICA INC 
* TENTATIVE RULING: * 
 

 Nissan’s Motion to Strike is granted.  Plaintiffs are granted leave to amend within 60 

days after they have completed their first deposition of Nissan or one of its current or former 

employees.  Assuming plaintiffs amend, any amended complaint shall state in the Prayer the 

causes of action as to which plaintiffs claim they are entitled to punitive damages. 

 
For punitive damages to be awardable, plaintiff must plead facts showing the defendant 

acted with malice, fraud, or oppression and not just those legal conclusions.  Grieves v. Superior 
Court (1984) 157 Cal.App.3d 159, 166; see G. D. Searle & Co. v. Sup. Ct. (1975) 49 Cal.App.3d 
22, 29.)  Plaintiffs concede they are not seeking punitive damages based on malice.  Impliedly, 
they concede they are not seeking punitive damages based on oppression either, but only on 
fraud. 
 

The court has ruled today that plaintiffs have adequately alleged a cause of action under 
the Consumer Legal Remedies Act based on nondisclosure, which is a form of deceit.  (See line 
25; CC § 1710 (3).)  However, the mere allegation of an intentional tort is generally insufficient 
to support a claim for punitive damages.  (Grieves, supra, 157 Cal.App.3d at 166 (claim for 
medical battery).)   One case does state that a claim for punitive damages is adequately alleged 
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whenever a claim for fraud is.  (Stevens v. Superior Court (1986) 180 Cal. App. 3d 605, 610-
611.)  But fraud need not be alleged with as much particularity to state a claim under the CLRA 
as for traditional fraud.  (Gutierrez v. Carmax Auto Superstores California (2018) 19 Cal.App.5th 
1234, 1261.)  Therefore, the court concludes it is possible to state a valid claim under the CLRA 
without automatically stating a claim for punitive damages. 
 
 Here, plaintiffs rely on two main allegations in support of their claim for punitive 
damages:  (1) that Nissan intentionally concealed that the vehicle suffered a crash before it left 
Nissan’s possession; and (2) that Nissan knew about 25 other, similar incidents involving Nissan 
Versas. 
 
 The first allegation is serious and could potentially support a claim for punitive damages 
depending on what happened after that crash.  Nissan may have investigated and found the 
crash was not significant.  It may have investigated and found the crash was significant, but 
involved a defect that Nissan thought it could and did cure.  Nissan may investigated and found 
the crash was significant, but decided not to do anything about it and place the vehicle on the 
road anyway.  Only the last would likely support a claim for punitive damages.  How Nissan 
responded to the crash is the type of detail that the court concludes must be alleged to support 
a claim for punitive damages. 
 
 The problem with the second allegation is that only two of the other 25 complaints to the 
National Highway Traffic Safety Administration occurred before plaintiffs’ accident, and those 
two concerned incidents that happened shortly before plaintiffs’.  The FAC fails to allege facts 
showing that Nissan had actual knowledge of those two complaints sufficiently before plaintiffs 
leased their vehicle to have prevented them from doing so.  Further, the mere occurrence of two 
other incidents may not have been enough to alert Nissan to a defect that affected the entire 
Versa line, rather than just those two other vehicles. 
 
 Thus, the court agrees with Nissan that insufficient facts have been pleaded to support a 
claim for punitive damages.  It does not agree, however, that ratification has been inadequately 
pleaded.  Plaintiffs cite a case permitting a generic allegation of a similar basis to impose 
punitive damages on a corporate employer – prior authorization.  (O'Hara v. Western Seven 
Trees Corp. (1977) 75 Cal.App.3d 798, 806.)  Nissan fails to cite a case requiring any more 
detail than that to allege ratification.  Further, in another setting where specific pleading is 
required – statutory liability against a public entity – a court has held that the plaintiff need not 
allege the name of the specific public employee who committed the wrongdoing.  (C.A. v. 
William S. Hart Union High School Dist. (2012) 53 Cal.4th 861, 872.)  Therefore, the court is not 
persuaded that when a plaintiff alleges ratification she must allege the name of the specific 
corporate officer who ratified the conduct. 
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17.  TIME:  9:00   CASE#: MSC21-00275 
CASE NAME: SHERRIE HENDERSON  VS GENERAL 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGED FR. PLTF'S 
COMPLT FILED BY GENERAL MOTORS LLC 
* TENTATIVE RULING: * 
 
Please see Line 18. 

  

18.  TIME:  9:00   CASE#: MSC21-00275 
CASE NAME: SHERRIE HENDERSON  VS GENERAL 
HEARING ON DEMURRER TO COMPLAINT of HENDERSON FILED BY GENERAL 
MOTORS LLC 
* TENTATIVE RULING: * 
 

Before the Court are a demurrer and motion to strike punitive damages filed by 
defendant, General Motors, LLC (“GM” or “defendant”). The demurrer is sustained with leave 
to amend. The motion to strike is granted, with leave to amend. Plaintiffs shall file and serve 
any amended complaint on or before June 4, 2021. If plaintiffs opt not to amend, the time to 
answer shall run from that date. 

Factual Background  

Plaintiffs, Sherrie and Phillip Henderson, allege they purchased a new 2016 GMC Sierra 
1500 from an undefined “Seller” on or about May 30, 2016 for personal, family, and/or 
household purposes. (Complaint, ¶¶4-5.) They walked the dealership (Lehmer's Concord Buick 
GMC) in search of a new GMC Sierra 1500 Vehicle would fit their needs, while assisted by a 
salesperson. (Complaint, ¶52.) Prior to their purchase, plaintiffs had reviewed marketing 
brochures, viewed television commercials and/or heard radio commercials about the qualities of 
the vehicle. (Complaint, ¶53.) Plaintiffs relied on the good reputation of General Motors, as well 
as statements made during the sales process by General Motors’ agents, and the marketing 
materials. (Complaint, ¶53.) With the purchase, plaintiffs received various warranties from 
defendant. (Complaint, ¶¶7-8.)  

On multiple occasions, plaintiffs have had to bring the vehicle in for service related to 
issues with Recall 16007 for Frontal Airbag and Pretensioner Non Deploy, transmission slipping, 
hesitating and clunking, abnormal noises, rough engine, fluid leaking from the transmission, 
harsh shifting, and Recall NI92268490 for Increased Pedal Effort. (Complaint, ¶¶10-11, 54-57.) 
Plaintiffs were assured the vehicle would be brought into conformity with all applicable 
warranties. (Complaint, ¶¶12-13, 54-57.)  

Plaintiffs allege defendant manufactured and/or distributed over twenty vehicle models 
equipped with these same defective transmissions, including all 2010-2018 GMC automobiles 
sold or leased to consumers, including plaintiffs. (Complaint, ¶15.) This transmission defect can 
cause reduced acceleration at low speeds, transmission slipping at launch, shaking and 
“shuddering,” and complete failure to function, leading to unreasonably dangerous situations 
while driving, such as when a driver is attempting to accelerate from a stop while merging with 
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highway traffic. (Complaint, ¶¶16-17.) Plaintiffs allege defendant knew, or should have known 
about the defects, as evidenced by the issuance of various Technical Service Bulletins, and sold 
or leased the vehicles to consumers anyway, including plaintiffs. (Complaint, ¶¶19-21, 24-25.) 
Defendant has not figured out how to remedy the defect, but continued to manufacture and sell 
vehicles with the defective transmissions into model year 2019. (Complaint, ¶¶32-33.) Plaintiffs 
would not have purchased the vehicle had they known about the defect. (Complaint, ¶43.) 

Plaintiffs filed their complaint on February 11, 2021, alleging three causes of action: (1) 
Breach of Implied Warranty of Merchantability under Song-Beverly Warranty Act; (2) Breach of 
Express Warranty under Song-Beverly Warranty Act; and (3) Fraudulent Inducement – 
Concealment. Among other remedies, they seek punitive damages. 

After failed efforts to meet and confer, defendant demurs to the third cause of action for 
concealment pursuant to Code of Civil Procedure, § 430.10(e). The basis for the demurrer is a 
failure to allege facts sufficient to state a cause of action, and because it is barred by the 
economic loss rule. Based on GM’s claim that the third cause of action cannot survive, GM also 
moves to strike punitive damages pursuant to Code of Civil Procedure, §§ 435-436.  

Plaintiffs oppose both the demurrer and motion to strike. 

Discussion 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For purposes of a demurrer, 
all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.) A court does not, however, assume the truth of contentions, deductions or 
conclusions of law. (Ibid.) In ruling on a demurrer, the court considers the face of the pleading 
attacked and matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) 

Defendant argues the third cause of action (“Fraudulent Inducement – Concealment”) 
fails for three reasons: (1) it does not contain the level of detail required to plead fraud, (2) it 
does not allege circumstances giving rise to a duty to disclose, and (3) it is barred by the 
economic loss rule, which limits a purchaser’s remedies in product defect cases where there is 
no injury to person or property.  

The elements of a cause of action for fraud based on concealment are: (1) the defendant 
must have concealed or suppressed a material fact, (2) the defendant must have been under a 
duty to disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed or 
suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 
unaware of the fact and would not have acted as he or she did if the concealed or suppressed 
fact were known, and (5) as a result of the concealment or suppression of the fact, the plaintiff 
must have sustained damage. (Bigler-Engler v. Breg, Inc. (2017) 7 Cal.App.5th 276, 276.) 

Duty 

In transactions which do not involve fiduciary or confidential relations, a cause of action 
for non-disclosure of material facts may arise where: (1) the defendant makes representations 
but does not disclose facts which materially qualify the facts disclosed, or which render his 
disclosure likely to mislead; (2) the facts are known or accessible only to defendant, and 
defendant knows they are not known to or reasonably discoverable by the plaintiff; (3) the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   05/19/21 

 
 

- 16 - 

defendant actively conceals discovery from the plaintiff. (Warner Constr. Corp. v. L.A. (1970) 2 
Cal.3d 285, 294.)  

The court in Bigler-Engler, supra, 7 Cal.App.5th 276, clarified that a transaction requiring 
disclosure of material facts cannot arise absent “direct dealings between the plaintiff and the 
defendant” and “it cannot arise between the defendant and the public at large.” (Id. at p. 312.) 
To the extent some cases hold otherwise (that no transactional relationship is necessary), those 
cases are distinguishable. (See, e.g., Jones v. Conocophillips (2011) 198 Cal.App.4th 1187, 
1199 [wrongful death suit from exposure to toxic products manufactured by defendants]; 
(Daugherty v. American Honda Motor Co., Inc. (2006) 144 Cal.App.4th 824, 835-836 [plaintiffs 
found not to have alleged a claim under CLRA or UCL].) 

Plaintiffs say that GM had a duty to disclose the transmission issues because it had 
exclusive knowledge of those defects, but the complaint does not describe any relationship with 
the manufacturer here that would require such disclosure under Bigler-Engler. Plaintiffs allege 
the concealment occurred through the issuance of Technical Service Bulletins, “among other 
things.” (Complaint, ¶38.) However, the bulletins were offered to dealerships' service and repair 
facilities (Complaint, ¶25), not directly to plaintiffs.  

Plaintiffs do not allege any direct buyer-seller relationship with GM. The vehicle was 
purchased from a dealership, Lehmer's Concord Buick GMC. (See Complaint, ¶¶ 5, 52.) The 
only direct dealing plaintiffs allege they had with GM was the receipt of an express warranty 
good for three years or 36,000 miles (see Complaint, ¶47), but the warranty’s representations 
are not described in detail and, under the facts alleged, would not give rise to a duty of 
disclosure.  

That plaintiffs’ vehicle was not repaired when it was brought in for service after the 
purchase (Complaint, ¶¶54-57), also does not show GM itself was concealing facts from plaintiff. 
The representations made during these visits were by a “service technician,” not GM, and the 
representations were made months or years after purchase. 

Specificity 

Fraud must be pled specifically as to each of the elements. General and conclusory 
allegations do not suffice and the policy of liberal construction of the pleadings are not ordinarily 
invoked to sustain a cause of action for fraud, especially where the fraud claim is against a 
corporation. (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.)  

Plaintiffs argue the specificity requirement is not as stringent for concealment claims, 
citing Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, and Alfaro v. 
Community Housing Improvement System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356. 
The rule in those cases only applies where the defendant would necessarily possess knowledge 
concerning the facts of the controversy. Here, GM could not know what a salesperson said to 
plaintiffs, nor could it know what plaintiffs saw or read or listened to on the radio.  

Alfaro was a class action with 38 plaintiffs where the court acknowledged considerations 
of “practicality” in evaluating the pleading requirements of fraud. (Alfaro, supra, 171 Cal.App.4th 
at p. 1384.) Quelimane addressed a demurrer to a UCL cause of action, which the court 
distinguished from fraud based on the particularity in pleading requirements. Defendants there 
were also accused of engaging in a conspiracy to restrain trade, actions about which they would 
have superior knowledge, not plaintiff. (Quelimane Co., supra, 19 Cal.4th at pp. 47-48.) 
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With only two plaintiffs, a standard requiring them to provide the facts, as they 
understand them, is not impractical. GM’s reputation is insufficient to establish fraud and GM is 
not even alleged to employ the “salesperson” with whom plaintiffs interacted. Instead, plaintiffs 
claim to have relied on statements “during the sales process” by GM’s “agents.” Plaintiffs allege 
they relied on “marketing brochures, […] television commercials and/or heard radio commercials 
about the qualities of GMC Sierra 1500.” (See Complaint, ¶53.) This degree of specificity is not 
enough. Plaintiff must plead exactly what they relied on, and when.  

Economic Loss Rule 

“[C]onduct amounting to a breach of contract becomes tortious only when it also violates 
a duty independent of the contract arising from principles of tort law.” (Erlich v. Menezes (1999) 
21 Cal.4th 543, 551.) “The economic loss rule requires a purchaser to recover in contract for 
purely economic loss due to disappointed expectations, unless he can demonstrate harm above 
and beyond a broken contractual promise.” (Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 
34 Cal.4th 979, 988.) As plaintiffs assert, the court in Robinson created an exception to the 
economic loss rule, holding that it does not bar tort claims for intentional misrepresentations.  

The problem with plaintiffs’ reliance on the exception created in that case is that 
Robinson expressly limited the exception to “a defendant’s affirmative misrepresentations on 
which a plaintiff relies and which expose plaintiff to liability for personal damages independent of 
the plaintiff’s economic loss.” (Id. at p. 993.) 

The complaint here does not allege affirmative misrepresentations, it alleges 
concealment. It does not allege any exposure to personal damages independent of plaintiffs’ 
economic loss. 

In addition to the duty and specificity issues discussed above, the economic loss rule 
provides an independent basis for sustaining the demurrer to the fraud cause of action. 

Motion to Strike Punitive Damages 

Defendant also moves to strike plaintiffs’ request for punitive damages based on its 
contention that the fraud claim is inappropriate here. Civil Code, § 3294 permits the recovery of 
punitive damages in cases of oppression, fraud, or malice. Because fraud has not been 
sufficiently pleaded here, as described above, the motion to strike is granted, with leave to 
amend.  

  

19.  TIME:  9:00   CASE#: MSC21-00285 
CASE NAME: OTHMAN VS GENERAL MOTORS, LLC 
HEARING ON DEMURRER TO COMPLAINT of OTHMAN FILED BY GENERAL 
MOTORS, LLC 
* TENTATIVE RULING: * 
 

Before the Court are a demurrer and motion to strike punitive damages filed by 
defendant, General Motors, LLC (“GM” or “defendant”). The demurrer is sustained with leave 
to amend. The motion to strike is granted, with leave to amend. Plaintiff shall file and serve 
any amended complaint on or before June 4, 2021. If plaintiff opts not to amend, the time to 
answer shall run from that date. 
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Factual Background  

Plaintiff, Eid Othman, alleges he purchased a new 2017 Cadillac Escalade ESV from an 
undefined “Seller” on or about November 25, 2018 for personal, family, and/or household 
purposes. (Complaint, ¶¶4-5.) He walked the dealership (Concord Chevrolet) in search of a 
2017 Cadillac Escalade that would fit his needs, while assisted by a salesperson. (Complaint, 
¶52.) Prior to his purchase, he had reviewed marketing brochures, viewed television 
commercials and/or heard radio commercials about the quality of the Cadillac Escalade. 
(Complaint, ¶53.) Plaintiff relied on the good reputation of General Motors, as well as 
statements made during the sales process by General Motors’ agents, and the marketing 
materials. (Complaint, ¶53.) With the purchase, plaintiff received various warranties from 
defendant. (Complaint, ¶¶7-8.)  

On multiple occasions, plaintiff has had to bring the vehicle in for service related to 
issues such as the vehicle not accelerating, vehicle jerking, transmission issues, Recall 
1821316826 for defective and unsafe Transmission Control Module, loose seatbelt buckle, and 
suspension issues. (Complaint, ¶¶10-11, 54-55.) Plaintiff was assured the vehicle would be 
brought into conformity with all applicable warranties. (Complaint, ¶¶12-13, 54-55.) On or 
around May 23, 2019, the service technician at “an authorized General Motors, LLC repair 
facility” told plaintiff the subject vehicle had been operating as intended and was safe to drive. 
(Complaint, ¶54.) Plaintiff again had a similar experience on or around July 23, 2020. 
(Complaint, ¶55.) 

Plaintiff alleges defendant manufactured and/or distributed over twenty vehicle models 
equipped with these same defective transmissions, including all 2010-2018 Cadillac Escalade 
automobiles sold or leased to consumers. (Complaint, ¶15.) This transmission defect can cause 
reduced acceleration at low speeds, transmission slipping at launch, shaking and “shuddering,” 
and complete failure to function, leading to unreasonably dangerous situations while driving, 
such as when a driver is attempting to accelerate from a stop while merging with highway traffic. 
(Complaint, ¶¶16-17.) Plaintiff alleges defendant knew, or should have known about the defects, 
as evidenced by the issuance of various Technical Service Bulletins, and sold or leased the 
vehicles to consumers anyway, including plaintiff. (Complaint, ¶¶19-21, 24-25.) Defendant has 
not figured out how to remedy the defect, but continues to manufacture and sell vehicles with 
the defective transmissions. (Complaint, ¶¶32-33.) Plaintiff would not have purchased the 
vehicle had he known about the defect. (Complaint, ¶43.) 

Plaintiff filed his complaint on February 10, 2021, alleging three causes of action: (1) 
Breach of Implied Warranty of Merchantability under Song-Beverly Warranty Act; (2) Breach of 
Express Warranty under Song-Beverly Warranty Act; and (3) Fraudulent Inducement – 
Concealment. Among other remedies, he seeks punitive damages. 

After failed efforts to meet and confer with plaintiff, defendant demurs to the third cause 
of action for concealment pursuant to Code of Civil Procedure, § 430.10(e). The basis for the 
demurrer is a failure to allege facts sufficient to state a cause of action, and because it is barred 
by the economic loss rule. Based on GM’s claim that the third cause of action cannot survive, 
GM also moves to strike punitive damages pursuant to Code of Civil Procedure, §§ 435-436.  

Plaintiff opposes both the demurrer and motion to strike. 
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Discussion 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For purposes of a demurrer, 
all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.) A court does not, however, assume the truth of contentions, deductions or 
conclusions of law. (Ibid.) In ruling on a demurrer, the court considers the face of the pleading 
attacked and matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) 

Defendant argues the third cause of action (“Fraudulent Inducement – Concealment”) 
fails for three reasons: (1) it does not contain the level of detail required to plead fraud, (2) it 
does not allege circumstances giving rise to a duty to disclose, and (3) it is barred by the 
economic loss rule, which limits a purchaser’s remedies in product defect cases where there is 
no injury to person or property.  

The elements of a cause of action for fraud based on concealment are: (1) the defendant 
must have concealed or suppressed a material fact, (2) the defendant must have been under a 
duty to disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed or 
suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 
unaware of the fact and would not have acted as he or she did if the concealed or suppressed 
fact were known, and (5) as a result of the concealment or suppression of the fact, the plaintiff 
must have sustained damage. (Bigler-Engler v. Breg, Inc. (2017) 7 Cal.App.5th 276, 276.) 

Duty 

In transactions which do not involve fiduciary or confidential relations, a cause of action 
for non-disclosure of material facts may arise where: (1) the defendant makes representations 
but does not disclose facts which materially qualify the facts disclosed, or which render his 
disclosure likely to mislead; (2) the facts are known or accessible only to defendant, and 
defendant knows they are not known to or reasonably discoverable by the plaintiff; (3) the 
defendant actively conceals discovery from the plaintiff. (Warner Constr. Corp. v. L.A. (1970) 2 
Cal.3d 285, 294.)  

The court in Bigler-Engler, supra, 7 Cal.App.5th 276, clarified that a transaction requiring 
disclosure of material facts cannot arise absent “direct dealings between the plaintiff and the 
defendant” and “it cannot arise between the defendant and the public at large.” (Id. at p. 312.) 
To the extent some cases hold otherwise (that no transactional relationship is necessary), those 
cases are distinguishable. (See, e.g., Jones v. Conocophillips (2011) 198 Cal.App.4th 1187, 
1199 [wrongful death suit from exposure to toxic products manufactured by defendants]; 
(Daugherty v. American Honda Motor Co., Inc. (2006) 144 Cal.App.4th 824, 835-836 [plaintiffs 
found not to have alleged a claim under CLRA or UCL].) 

Plaintiff says that GM had a duty to disclose the transmission issues because it had 
exclusive knowledge of those defects, but the complaint does not describe any relationship with 
the manufacturer here that would require such disclosure under Bigler-Engler. Plaintiff alleges 
the concealment occurred through the issuance of Technical Service Bulletins, “among other 
things.” (Complaint, ¶38.) However, the bulletins were issued to dealerships' service and repair 
facilities (Complaint, ¶25), not directly to plaintiff.  
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Plaintiff does not allege any direct buyer-seller relationship with GM. The vehicle was 
purchased from a dealership, Concord Chevrolet. (See Complaint, ¶¶ 5, 52.) The only direct 
dealing plaintiff had with GM was the receipt of an express warranty good for three years or 
36,000 miles (see Complaint, ¶47), but the warranty’s representations are not described in detail 
and, under the facts alleged, would not give rise to a duty of disclosure.  

That plaintiff’s vehicle was not repaired when it was brought in for service after the 
purchase (Complaint, ¶¶54-55), also does not show GM itself was concealing facts from plaintiff. 
The representations made during these visits were by a “service technician,” not GM, and the 
representations were made months or years after purchase. 

Specificity 

Fraud must be pled specifically as to each of the elements. General and conclusory 
allegations do not suffice and the policy of liberal construction of the pleadings are not ordinarily 
invoked to sustain a cause of action for fraud, especially where the fraud claim is against a 
corporation. (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.)  

Plaintiff argues the specificity requirement is not as stringent for concealment claims. He 
cites Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, and Alfaro v. 
Community Housing Improvement System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356, 
to support his position that the specificity requirement is relaxed here, but the rule in those 
cases only applies where the defendant would necessarily possess knowledge concerning the 
facts of the controversy. Here, GM could not know what a salesperson said to plaintiff, nor could 
it know what plaintiff saw or read or listened to on the radio.  

Alfaro was a class action with 38 plaintiffs where the court acknowledged considerations 
of “practicality” in evaluating the pleading requirements of fraud. (Alfaro, supra, 171 Cal.App.4th 
at p. 1384.) Quelimane addressed a demurrer to a UCL cause of action, which the court 
distinguished from fraud based on the particularity in pleading requirements. Defendants there 
were also accused of engaging in a conspiracy to restrain trade, actions about which they would 
have superior knowledge, not plaintiff. (Quelimane Co., supra, 19 Cal.4th at pp. 47-48.) 

With only one plaintiff, a standard requiring him to provide the facts, as he understands 
them, is not impractical. GM’s reputation is insufficient to establish fraud and GM is not even 
alleged to employ the “salesperson” with whom plaintiff interacted. Instead, plaintiff claims to 
have relied on statements “during the sales process” by GM’s “agents.” Plaintiff alleges he relied 
on “marketing brochures, […] television commercials and/or heard radio commercials about the 
qualities of the Cadillac Escalade.” (See Complaint, ¶53.) This degree of specificity is not 
enough. Plaintiff must plead exactly what he relied on, and when.  

Economic Loss Rule 

“[C]onduct amounting to a breach of contract becomes tortious only when it also violates 
a duty independent of the contract arising from principles of tort law.” (Erlich v. Menezes (1999) 
21 Cal.4th 543, 551.) “The economic loss rule requires a purchaser to recover in contract for 
purely economic loss due to disappointed expectations, unless he can demonstrate harm above 
and beyond a broken contractual promise.” (Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 
34 Cal.4th 979, 988.) As plaintiff argues, the court in Robinson created an exception to the 
economic loss rule, holding that it does not bar tort claims for intentional misrepresentations.  
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The problem with plaintiff’s reliance on the exception created in that case is that 
Robinson expressly limited the exception to “a defendant’s affirmative misrepresentations on 
which a plaintiff relies and which expose plaintiff to liability for personal damages independent of 
the plaintiff’s economic loss.” (Id. at p. 993.) 

The complaint here does not allege affirmative misrepresentations, it alleges 
concealment. It does not allege any exposure to personal damages independent of plaintiff’s 
economic loss. 

In addition to the duty and specificity issues discussed above, the economic loss rule 
provides an independent basis for sustaining the demurrer to the fraud cause of action. 

Motion to Strike Punitive Damages 

Defendant also moves to strike plaintiff’s request for punitive damages based on its 
contention that the fraud claim is inappropriate here. Civil Code, § 3294 permits the recovery of 
punitive damages in cases of oppression, fraud, or malice. Because fraud has not been 
sufficiently pleaded here, as described above, the motion to strike is granted, with leave to 
amend.  

 

  

20.  TIME:  9:00   CASE#: MSC21-00285 
CASE NAME: OTHMAN VS GENERAL MOTORS, LLC 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FROM CMPLT 
FILED BY GENERAL MOTORS, LLC 
* TENTATIVE RULING: * 
 
 Please see Line 19. 

  

21.  TIME:  9:00   CASE#: MSC21-00357 
CASE NAME: CROWN FINANCIAL VS. RED BUCKET 
HEARING ON RIGHT TO ATTACH ORDER & ISSUANCE OF WRIT ( PLTF) 
* TENTATIVE RULING: * 
 
Vacated by moving party. 
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22.  TIME:  9:00   CASE#: MSC21-00357 
CASE NAME: CROWN FINANCIAL VS. RED BUCKET 
HEARING ON RIGHT TO ATTACH ORDER & ISSUANCE OF WRIT ( PLTF) 
* TENTATIVE RULING: * 
 
Vacated by moving party. 

  

23.  TIME:  9:00   CASE#: MSN21-0557 
CASE NAME: PETITION OF JESSICA MUNOZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The motion is continued to June 16 so that supplemental information can be supplied as 
required by section 19(b)(2) and an amended order provided. If the information is not provided 
by June 4th, the petition will be denied without prejudice. 

  

24.  TIME:  1:30   CASE#: MSN21-0005 
CASE NAME: LINTON VS JACKSON 
HEARING ON ELDER/DEPENDENT ADULT ABUSE RESTRAINING ORDER - 
PROTECTED PERSON: PERI A. LINTON 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

25. TIME:  9:00   CASE#: MSC20-01921 
CASE NAME: FRED JAHED VS NISSAN NORTH AME 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of JAHED FILED BY 
NISSAN NORTH AMERICA INC 
* TENTATIVE RULING: * 
 

Nissan’s demurrer to the First Cause of Action of plaintiffs’ First Amended Complaint 
(“FAC”) is overruled.  Nissan shall file and serve its Answer on or before June 2, 2021. 

 
Background 
 
The facts are taken from the FAC. 
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Plaintiff Fred Jahed leased a 2018 Nissan Versa on September 25, 2018 for his family’s 
personal use from a Hertz office in San Ramon, California.  When his wife, plaintiff Golnazar, 
first started up the vehicle, the car went forward even though she had placed it in reverse.  Not 
realizing the significance of this occurrence, she proceeded to drive it anyway. 

 
Later, while driving down a hill after she picked up her son from a basketball practice, 

she lost control of the steering wheel when it became locked.  In addition, the brakes had 
become unresponsive.  She crashed head-on into a tree at a high rate of speed.  The 
passenger side airbags may not have properly deployed.   

 
The vehicle’s “black box” showed there was a significant incident while the vehicle was 

still in the possession of Nissan, having a high-speed impact within 23 minutes of when it was 
first turned on.  Further, 25 other complaints have been filed with the National Highway Traffic 
Safety Administration (“NHTSA”) regarding the 2018 Nissan Versa.  (FAC, ¶ 13-15, 20.)  Some 
of them concern similar issues involving the steering, engine, or airbags.   

 
Golnazar and her son sue for personal injuries and severe emotional distress.  Fred 

Jahed sues for loss of consortium.   
 
Plaintiffs’ FAC alleges five causes of action.  The only one at issue here is the First 

Cause of Action, for breach of California’s Consumer Legal Remedies Act (CLRA”.) 
 

Discussion 
 
Nissan makes three main arguments why the demurrer to the First Cause of Action 

should be sustained:  the FAC fails to allege (1) a transaction between plaintiffs and Nissan; (2) 
Nissan’s prior notice of the alleged defects; and (3) an actionable representation. 

 
For the reasons stated below, the court rejects these arguments. 
 
1. The FAC sufficiently alleges a transaction. 

 
The Consumer Legal Remedies Act (“CLRA”) declares unlawful 27 unfair or deceptive 

acts or practices, including:  “(5) Representing that goods or services have . . . characteristics . . 
. uses [or] benefits . . . that they do not have . . . [and] (7) Representing that goods or services 
are of a particular standard, quality, or grade . . . if they are of another.”  (CC § 1770.)   

 
Any “consumer” who suffers damage as a result of one of these unfair or deceptive acts 

may bring an action to recover actual damages, an injunction, restitution, punitive damages, and 
costs and attorney’s fees.  (CC § 1780 (a), (e).)  

 
Civil Code section 1770 makes these unfair or deceptive practices unlawful when 

“undertaken by any person in a transaction intended to result or that results in the sale or lease 
of goods or services to any consumer.”  Nissan argues this means that no action may be 
maintained under the CLRA unless the consumer engaged in a transaction with the party that 
committed the unfair or deceptive practices. 
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The court disagrees.  The explicit language of section 1770 does not require that the 
consumer have directly engaged in a transaction with the company that committed the unfair or 
deceptive practice, and Nissan cites no cases holding such a requirement is implied.   

 
Further, the CLRA “shall be liberally construed and applied to promote its underlying 

purposes, which are to protect consumers against unfair and deceptive business practices and 
to provide efficient and economical procedures to secure such protection.”  (CC § 1760.)  Giving 
the CLRA Nissan’s construction would defeat rather than promote these purposes.  Many 
manufacturers sell their products through third parties.  Others are component manufacturers 
and sell only to the manufacturers of the entire product.  If Nissan’s argument were correct, 
there could be no CLRA cases against manufacturers whose products are purchased at major 
retailers such as Amazon, Walmart, Home Depot, and CVS, or against manufacturers who 
never transact directly with consumers because they are component manufacturers.  Such a 
construction would exempt large numbers of transactions from the CLRA’s reach and harm 
consumers while encouraging manufacturers who engage in unfair or deceptive practices to 
escape liability simply by never selling directly to a consumer. 

 
Finally, federal cases appear to have uniformly rejected Nissan’s argument.  (See Mui 

Ho v. Toyota Motor Corp. (N.D. Cal. 2013) 931 F. Supp.2d 987, 996-998 (permitting claim by 
class representative who bought vehicle from a dealer rather than from the manufacturer); 
Darling v. Green (C.D. 2013) 2013 U.S. Dist. LEXIS 190615 (permitting CLRA claim against 
mobilehome manufacturer even though plaintiff bought the mobilehome from a third-party 
seller); Chamberlan v. Ford Motor Co. (N.D. Cal. 2005) 369 F.Supp. 2d 1138, 1144 (N.D. Cal. 
2005) (stating that “[p]laintiffs who purchased used cars have standing to bring CLRA claims, 
despite the fact that they never entered into a transaction directly with” the defendant who 
manufactured the vehicle). 
 

2.  The FAC sufficiently alleges that Nissan had notice of the defects. 
 

Nissan cannot be liable for misrepresenting the quality or characteristics of its vehicle 
unless it had prior knowledge of the vehicle’s defects.  Here, the FAC alleges prior notice in two 
respects: (1) the subject vehicle was involved in a serious high-speed crash within 23 minutes of 
when it was first turned on; and (2) complaints had been submitted on May 27, 2018 and August 
20, 2018 (before plaintiff’s September 25, 2018 accident) to a database of the NHTSA that 
Nissan monitors of a spontaneous engine shutoff and an airbag deployment failure.  (FAC, ¶ 13, 
14, and 20.)  For pleading purposes, these allegations of prior notice are sufficient. 
 

3. The FAC fails to sufficiently allege an actionable representation that induced 
plaintiff Fred Jahed to lease the vehicle. 

 
As noted above, the only potentially applicable unfair or deceptive acts or practices 

require a representation from the defendant to the consumer plaintiff. 
 
Plaintiffs do not plead any statement from Nissan that Fred Jahed relied on in leasing the 

vehicle.  They rely on a nondisclosure.  A nondisclosure is actionable under the CLRA if it is 
contrary to a representation actually made by the defendant or concerns a fact the defendant 
was obliged to disclose. (Daugherty v. American Honda Motor Co., Inc. (2006)144 Cal.App.4th 
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824, 835.) 
 
The FAC does not allege that Nissan failed to disclose something that was contrary to a 

representation that Nissan made, so the question is whether Nissan had a duty to disclose the 
airbag, engine, and steering defects.      

 
A duty to disclose exists when (1) the defendant is in a fiduciary relationship with the 

plaintiff; (2) the defendant had exclusive knowledge of material facts not known to the plaintiff; 
(3) the defendant actively conceals a material fact from the plaintiff; or (4) the defendant makes 
partial representations but also suppresses some material fact.  (LiMandri v. Judkins (1997) 52 
Cal.App.4th 326, 336-337.) 

 
Here, it appears that Nissan exclusively knew the facts and plaintiffs did not.  The 

question then is whether the facts were “material.”  In the CLRA context, a fact is deemed 
material, obligating an exclusively knowledgeable defendant to disclose it, if a reasonable 
consumer would deem it important in determining how to act in the transaction at issue.  (Collins 
v. eMachines, Inc. (2011) 202 Cal.App.4th 249, 256 (complaint alleging defect involving a 
microchip that controlled floppy disk data transmission alleged a material fact).)  Whether a fact 
is material is generally a question of fact unless the fact is so obviously unimportant that the jury 
could not reasonably find that a reasonable man would have been influenced by it.  (Rutledge v. 
Hewlett-Packard Co. (2015) 238 Cal.App.4th 1164, 1175-1176 (citing Engalla v. Pemanente 
Medical Group, Inc. (1997) 15 Cal.4th 951, 977.)) 

 
Some cases under the CLRA have ruled that manufacturers have a duty to disclose 

physical injury or safety concerns posed by the defect, but not defects that cause failure within 
the warranty period, posing only economic concerns. (Mui, supra, 931 F.Supp.2d at 996-998; 
Daugherty, supra, 144 Cal.App.4th at 836-837.)  Others have ruled that even defects which do 
not involve physical injury or safety concerns but which exist from the outset, do not relate to 
ordinary wear and tear, and are central and necessary to the function of a product as that type 
of product will suffice if they are material.  (Rutledge, supra; Collins, supra.) 

 
The court cannot say that the airbag, steering, and engine issues pleaded are so 

obviously unimportant that a jury would be precluded from finding them material.  (See Gutierrez 
v. Carmax Auto Superstores California (2018) 19 Cal.App.5th 1234, 1262.)  Therefore, they are 
sufficient to withstand Nissan’s demurrer.  Further, they involve physical injury and safety 
concerns, so they qualify for disclosure under any of the cases cited above. 
 
 

 

 


